
Maryland Supreme Court orders attorneys at bail hearings
by

Pleading the Sixth: On September 25, 2013, the Maryland Supreme Court reaffirmed its earlier holding that the 
right to counsel applies to all bail hearings before a commissioner. In effect, this undoes legislative attempts -  
created in the wake o f an earlier ruling -  to hold down indigent defense costs by only providing counsel at bail 
review hearings.

“A  de fendant’s actual incarceration in a jail, as a result o f a proceeding at which he 
was unrepresented by counsel and did not knowingly and intelligently waive the right 
to counsel, is fundam enta lly unfair,” announced the Maryland Supreme Court on 
September 25, 2013, in a reconsideration o f the ir opinion in the case o f DeWolfe v.
Richmond  originally issued in January 2012, granting counsel at bail hearings.

The p la in tiffs  requested the reconsideration because the January 2012 opinion was 
based so le ly on existing s ta te  s ta tu tes  (thus s ta te  o r federa l constitu tiona l issues 
did not need to be addressed), and the s ta te  legislature scrambled in the immediate 
a fterm ath to amend the S tate Public Defender Act in order to stave o f f  all o f the 
increased associated costs . Though they could have simply amended the State Public Defender s ta tu te  to 
remove, in all o r in parts, the sections the court relied upon in its ruling, it would have simply invited fu rthe r 
litigation on s ta te  and federa l constitu tiona l grounds. Instead, the legislature amended the State Public 
Defender Act to require representation at bail hearings before  a judge, but not at the initial appearance before 
a lower court commissioner. Even this attem pt at compromise increased the public defender budget by 
approximately $6.3 million to hire 68 new employees (including 34 lawyers).

The Maryland Supreme Court was not impressed and reaffirm ed its position tha t a tto rneys must be provided 
to the indigent accused at all bail hearings, this time ruling on s ta te  constitu tiona l grounds. “As a matter o f 
Maryland constitu tiona l law,” the Court stated, “where there is a v io lation o f certain procedural constitu tiona l 
rights o f the defendant at an initial proceeding, including the right to counsel, the vio lation is not cured by 
granting the right at a subsequent appeal o r review proceeding.” Citing an earlier decision regarding the 
necessity o f a ttorneys in civil contempt proceedings, the Court concluded, “ it is the fac t o f incarceration, and 
not the label placed upon the proceeding, which requires the appointm ent o f counsel fo r  indigents... the 
deprivation o f liberty is itse lf a ‘special circum stance’ requiring the assistance o f counsel.”

The impact o f the decision on the public defender system  in Maryland is potentia lly enorm ous. In an interview 
with the 6AC, Paul DeW olfe, State Public Defender fo r  Maryland, explained that there are approximately 
177,000 initial appearances annually in the s ta te  before  a commissioner. These hearings occur in 41 d iffe ren t 
locations, 24 hours per day, seven days per week. He estim ates that it will take his s ta f f  an additional 500,000 
hours per year to fu lfill the dictates o f  the decisio n. T his means the State Public Def ender would need 240 
additional a tto rneys (and s ix ty support s ta ff) .

No matter the cost, this is the right to counsel as defined by case law and the Maryland legislature must 
provide fo r  it.
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